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co:-;FIDENTIAL: THIS DOCC\IENT IS NOT SCBJECT TO 
DISCLOStRE AS A PUBLIC RECORD t;:-;TIL so :-;OTIFIED TO THE 
co:-;TRARY BY THE CITY ATTORNEY'S OFFICE. This document \\as 
prepared by an Assistant City Attorney reflecting mental impressions, 
conclusions, litigation strategies, or legal theories of the Assistant Attorney in 
anticipation of imminent civil litigation. This document is exempt from Public 
Records disclosure as attorney work-product until such time as all litigation and 
administrati,e proceeding imoking said parties have been concluded. [§ 
119.07(3)(1)1, Fla Stat. (2004)]. The idormation contained rn this memorandum 
1s intended only for the use of the individual named above and others who have 
been specifically authorized to receive it. If you are not the intended recipient, 
you arc hereby no!ified that any dissemination) distribution or copying of this 
communication is strictly prohibited. 

You ha,e requested a legal opinion on substantially the following question 

!. ;\lA Y LATIN AMERICAN GOURMET, I:-;c:. 
(" 'I IANAG EM ENT"), TRANSFER OR ASSIGN ITS 
PRIVILEGES L,DER THE EXISTING \IANAGE:\IENT 
AGREE\tE:-;T ("\IA0AGEMENT AGREEi\lENT'') \\lTII THE 
CITY OF \1IA'.\II (''CITY")? 

'{our question is anS\\·ered in the negative, The \1anagement Agreement, which \\·as 
executed on \la), 1992, clearly prohibits t\lanagerncnt from transferring or assigning its 
prn:ilcgcs 10 another. Furthermore, under the J\13.nagemcnt Agreement, :\1anagcrnent has no 
:ntcrcst rights in the property capable of being transferred or assigned. 
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OISCCSSIO', A'iD A'iALYS!S 

Ciencrally, contract rights can be assigned unless forbidden b;, the tcnns of the contract 
itself In this case, the expressed tenns of the \lanagement Agreement prohibit Management 
frorn trz.rnsfrrring or assigning its pri\·ilegcs to 2nother, Section 9 of the ~danagcmcnt .-\grecrncnt 
states: 

The \1anagement shall not assign or transfer its privilege of entry 
and use granted unto it by this Management Agreement. (Emphasis 
added). 

The expressed language in the \lanagement Agreement equates to a mandatory anti-
assignment clause. The Supreme Court of Florida has held that contracts are assignable unless 
the assignment is forbidden by the terms of the contract. 1 Here, the \lanagernent Agreement 
contains an unarnbiguous anti-assignment ciausc, expressly prohibiting ~1anagernent's 
assignrnent or transfer of privileges to another. As a rule of construction, a prohibi~ion agamst 
assigrnnent \Vtll prevent assignment of contractual dutics. 2 Applying ordinary principles of 
contract 1nterpretaticn. under the plain language of this anti-assignment clause, the \lanagcrnent 
Agreement could neither be assigned nor transferred. Such contractual provisions against 
assignability are enforceable in Florida.j The obvious intent of the parties is manifested to be that 
the rights and pnvilcgcs afforded to ;1,fanagcmcr.t would not transfer to another. 

In addition to the anti-assignment clause, :\-'1anagemcnt has no property rights subject to 
transf'er~ because: 1) the i'v1anagemcnt Agreem~nt is not a lease, \.Vhich would have prc)vided 
\fanagemcnt a leasehold interest in the property subject to transfer or assignment: and 2) all 
1mprs.)verncnts and structures upon the land remain City property. 

t,nder the J\lanagcrnent Agreement, '.V1anagc1nent merely assumed the operation and 
ma1mcn,nce of City owned property ("Area'')' Section IO of,he Agreement states 

The provisions of this l\1anagement Agreement do not constitute a 
lease and the rights of the \lanagcrnent hereunder arc not those of 

'In Re Robert TV F-rcemun. 2':l2 BR 497 (Bar.kr M.D. Fl1. l 999). (Emphasis added). See also, !lali v O 'Ae1/i 
Turpenrme Co, 56 Fla 324, 47 So 609 (Fla 19G8), Brunswick Corp v Cree/, 471 So Ed 617 (Fla_ 5th 
Dist C.Ap? l985), Kit.sos v StcnforJ, 291 So 2d 632 (Fla. 3d Dist Ct.App), cen den:ed. 307 So 2d 4-1? 
(fla J97J) 
~- In Re Rof:er! JV Freeman, 232 BR 497 (Bankr iv1_D_ Fla : 999) 
'Troup v .'.fe_>cr. l !6 So 2d 46 7 (Fla.Jd DisLCt App 1959) 
4 Scct1,Jn 1ciihe Agreement 
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tenant. So leasehold interest in the Area is conferred upon the 
.11a11agemenl under the provisic1:1s hereof (Emphasis added). 

L:nder a lease. ihe \fanagemcnt would have acquired a leasehold esrate in ihe s\rea 
\1 ith the right to exclusi\e possession. HowC\cr, by its O\\TI terms, the l\fanagement Agreement 
is not a lease. Lnder Florida law, the factors that indicate an agreement is a "lease" include: l) 
periodic rent is to be paid on the premises; 2) the agreement is referred hJ as a lease; 3) the 
"lessee'· has exclusi1T possession of a particularly described area: and 4) the parties clearly 
intended a lease, 5 \Vhethcr a particular instrument constitutes a lease or an z.igreernent largel) 
depends on the intent of the panies. 6 It is clear from the tcm1s of the Management Agreement the 
parties intended not to enter into a lease. Each of the required elements constituting a lease, arc 
missing from the \-1anagement Agreement; and in the absence of a lease, J\1anagcment has no 
assignable property interest in the Area. 

'.11anagement's real propeny interest in the Area is also extinguished by the fact that all 
impro\ements and siructures upon the land remain City propeny; even if \lanagement had paid 
for such 1rnpro\·emer.ts. Section 2 9 of the Agreement states: 

/\II additions, partitions, or 1mpro\ements shall become the 
propeny of City and shall remain a pan of the Arca at the 
expiration cf this f\frmagernent /\grcement All i111prove111ents and 
structures on the site shall become the property of the City. The 
cost of renovation of the Area as to alterations, additions, partitions 
or improvements shall be borne by and 1s the financial 
responsihiliry of Management. (Emphasis added). 

Except fDr any personal property belonging to I'v1anagernent, J\1anagernent has r;o 
property rights in the Area it can transfer or assign to another. 

CO'.\ CL LSI O 'I' 

'.llanagement 1s prohibited from transferring or assigning its pri1 ileges under the 
i\lanagernent Agreement to another. To do otherwise, would constitute a breach in the 
'.llanagement Agreement Furthermore, Managcnent has no propertv rights in the Area which it 
can transfer l)r assign. The \1anagcment's sole purpose is to manage, operate and maintain the 
.1\rca There are no interests in the Area conferred to JIAanagerncnt unJcr the :'vlanagement 
A.grcernent, that ;Vlanagement can assign or transfer. 

,. Bodc1en i Carb(jnei!, 354 Sc 2d 927 (F!a _:i_d DC/\ 1978) (Ernphas1s c1dded) 
'' 4-50 Flonda Reol Esrate TransJcnons. § 50.04[2][i} 

http://www.miamigov.com/
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